
STATE OF NEW YORK
STATE TA)( COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Guer la in ,  f nc .

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sales & Use Tax

under Ar t ic le  28 of  the Tax law

fo r  t he  Pe r i od  3 l l / 72 -2 /28 / tS .

AFFIDAVIT OF MAIIING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

29t.lr day of November, 1980, he served the within notice of Decision by mail upon

Guer la in,  Inc. ,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue

copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

Guer la in ,  Inc.
Route 138
Somers,  NY 10589

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said vrrapper

pe t i t i one r .

Sworn to before me this

28th day of  November,  1980.

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter

Guer la in ,  I nc .

the Pet i t iono f

o f

AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revision

of  a Determinat ion or  a Refund of

Sales & Use Tax

under Ar t ic le  28 of  the Tax Law

fo r  t he  Pe r i od  3 /1 /72 -2 /28175 .

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

28th day of  November,  1980,  he served the wi th in not ice of  Decis ion by mai l  upon

Fred D.  F ine the representat ive of  the pet i t ioner  in  the wi th in proceedinS,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Mr.  Fred D.  F ine
51  Eas t  42nd  S t .
New York,  NY 10017

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

Sworn to before me this

28th day of November, 1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 28, 1980

Guer la in,  Inc.
Route 138
Somers,  NY 10589

Gent lemen:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  1138 & 7243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced
in the Supreme Court of Lhe State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis i -on may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone + (518) 457-6?40

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
F red  D .  F ine
51  Eas t  42nd  SL .
New York ,  NY  10017
Taxing Bureau'  s  Represent .at ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GUERIAIN, INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Lavr for the Period March 1, 1972
through February 28, 1975.

DECISION

Pet i t ioner ,  Guer la in ,  fnc . ,  Route  138,  Somers ,  New York  10589 f i led  a

pet i t ion for revision of a determinat ion or for refund of sales and use taxes

under Art ic les 28 and 29 of the Tax Law for the period March 1, 1972 through

February  28 ,  L975 (F i le  No.  18376) .

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York ,  on  October  30 ,  7979 aL  10 :45  A.M.  Pet i t ioner  appeared by  Fred  D.  F ine ,

Esq. The Audit  Divis ion appeared by Ra1ph Vecchio, Esq. (hl i l l iam Fox, Esq. of

counsel)  .

ISSIIE

Whether pet i t ioner is ent i t led to a refund of tax i t  paid on sample

perfume and perfume testers.

FINDINGS OF FACT

1 .

Refund

tbrough

Consent

On March 8, 1976, Guerlain,  Inc. f i led an Appl icat ion for Credit  or

of State and Loca1 Sales or Use Tax for the period March 1, 1.972

February 28, 1975 in the amount of $13rL99.20. Pet i t ioner signed a

Extending Period of l imitat ion for Assessment to March 20, L976.
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2. On January 19, 1977, the Audit  Divis ion granted the pet i t ioner a

r e f u n d  o f  $ 6 , 5 8 3 . 4 7 .  I t  d b n i e d  t h e  b a l a n c e  o f  $ 6 , 6 1 5 . 7 3  o n  M a r c h  1 1 ,  1 9 7 7 ,

which represented tax due on sample perfune and perfume testers. The denial

was based on a pr ior f ie ld audit  which held a use tax due on sample perfume

and perfume tester bott les. The use tax was not assessed on audit  but merely

offset over-palrments of use tax reported by pet i t ioner.

3. The Audit  Divis ion held the use tax due on these perfune testers

based on the sel l ing pr ice at which the pet i t ioner would sel l  i tems of the

same kind to other persons in the regular course of business as provided by

sect ions 1110(8) and 1111(a) of the Tax Law. On audit  a mark up of 149 percent

was applied to the cost of the perfume and perfume tester bottles.

4. Guer1ain, Inc. is a processor of perfuure and other related products.

Pet i t ioner 's regular course of business is the sale of the processed products

to department stores for resale. Upon f i l l ing a purchase order from a department

store, Guerlain includes one perfume tester of each fragrance ordered. The

testers are transferred to their  customers at no charge and are avai lable only

to department stores ordering i ts products. The tester is kept on the storers

counLer for use by prospect ive customers in sampl ing fragrances offered for

s a l e .

5. Pet i t ioner contended that i t  was not the user of the perfume tester

or i ts contents. The testers are used by the department stores as a sel l ing

aid. Further,  these testers are not given away to the prospect ive customer as

a whole. Only a minute amoun-t of the contents of the tester ,is given a prospec-

tive customer upon request.

6. Pet i t ioner does not sel l  perfume in the same quant i ty or bott le as

the tester.  The qual i ty of the tester bott les are infer ior to the bott les

sold. The perfume tester submitted by pet i t ioner acconmodates no more than

4cc 's  o f  per fume.  The smal les t  bo t t le  o f  per fume o f fe red  fo r  sa le  conta ins  7cc 's .



7.  The to ta l  cos t

approximately 98 cents

approximately 7.6 cents
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of the perfume tester bottle and the sample perfume is

per unit .  The perfume tester bott le accounts for

or  B  percent  o f  i t s  cos t .

CONCLUSIONS OF LAI{

A. That sect ion 1111(a) of the Tax Law states in sunmary that the compen-

sat ing use tax imposed when computed in respect to tangible personal property

wherever manufactured, processed or assembled and used,.by such manufacturer,

processor or assembler in the regular course of business within this state

shal l  be based on the pr ice at which i tems of the same kind of tangible personal

property are offered for sale by him; that Guerlain,  Inc. exercised ' ruse",  as

def ined by  sec t ion  1101(b) (7 ) ,  o f  i t s  p roduc ts  p rocessed.  The produc ts  were

of the same kind as offered for sale; therefore, the contents of the testers

are subject to the tax on the sel l ing pr ice at which they Are offered for

s a l e .

B. That the purchase by the pet i t ioner of the tester bott les was a

purchase a t  re ta i l  as  de f ined by  sec t ion  1101(b) (1 )  o f  the  Tax  Law;  there fore ,

8 percent of the total  cost of  testers as found in f inding l l7 is subject to

the  use  tax  a t  pe t i t ioner rs  cos t .

C. That the pet i t ion of Guerlain,  Inc. is granted to the extent indicated

in Conclusion "8" above; that the Audit  Divis ion is hereby directed to accord-

ingly modify the denial  of  refund dated March 11, L977; and that,  except as so

granted, Lhe pet i t ion is in al l  other respects denied.

DATED: Albany, New York

Nov 2 I 1980


